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DETAILED ACTION 

1. Claims 1-24 have been examined. Application 09/785,700 (METHOD AND 
APPARATUS FOR STIMULATING COMMERCE) has a filing date 02/16/01 . 

Response to Amendment 

2. In response to Non Final Rejection filed 12/10/2004, the Applicant filed an 
Amendment on 04/1 1/2005, which amended claims 1-6, 10, 13 and 15-22. 

Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-24 are rejected under 35 U.S.C. 103(a) as being unpatentable over 

Gardenswartz et al (U.S. 6,055,573) in view of Deaton (US 6,61 1 ,81 1 ). 

As per claims 1,11,12 and 16, Gardenswartz teaches: 

A method of providing promotional material to consumers comprising: 

establishing a computer communications session between the merchant 

computer system and a third-party remote shopping stimulation system (see 

Gardenswartz figure 1, column 3, lines 30-60; column 7, lines 54-62), wherein the 

merchant request is conveyed to the third party shopping stimulation system (see 

Gardenswartz column 14, lines 25-67) ; 

said third-party remote shopping stimulation system reading consumer purchase 

information from said merchant computer system, said consumer purchase information 
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comprising consumer identifying information and product information (see 
Gardenswartz column 13, lines 12-50); 

based at least in part on said consumer purchase information, identifying one or 
more potential consumers (see column 15, lines 5-40) the at least one merchant 
specified product {see Gardenswartz column 16, lines 40-45); 

in said third-party remote shopping stimulation system, associating said 
promotional material corresponding to said at least one merchant specified product with 
said identified consumers (see Gardenswartz column 15, lines 5-65); and 

making said promotional material available to said identified consumers using a 
promotional material delivery system (see Gardenswartz column 15, lines 40-55). 

Gardenswartz does not expressly teach a merchant computer system generating 
a merchant request to stimulate commerce for at least one merchant specified product. 
However, Deaton teaches a system where merchants place a request to target 
advertisements and promotions to consumers (see column 101, lines 30-47). Therefore, 
it would have been obvious to a person of ordinary skill in the art at the time the 
application was made, to know that Gardenswartz's participating merchants (i.e. stores 
2, 4, 6, see Gardenswartz column 14, lines 29-40) would use the Deaton system to 
target advertisements and promotions to consumers, which would stimulate said 
consumers to visit and purchase products from said merchants (i.e. value contract; see 
Gardenswartz column 14, lines 50-67). This feature would allow merchants to deliver 
promotions or advertisements to users based upon said merchants' business situation. 

As per claims 2 and 17, Gardenswartz teaches: 
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The method of claim 1, said identifying step further comprising determining a 
product consumption rate from said consumer purchase information to identify said one 
or more potential consumers" of the least one merchant specified product (see column 
15, lines 19-40), but fails to teach wherein the product consumption rate is used to 
determine that a previously purchase product is due to be replaced or upgraded. 
However, Applicant's specification page 22, lines 13-22 teaches "The CSS can track the 
purchase history of a consumer relating to one or more products to determine product 
consumption rate information. Product consumption rate information can be the elapsed 
time between consecutive purchases of equivalent, similar, or related products from a 
single merchant or merchant entity as calculated from the consumer information within 
the purchase history database. Although a product may not have expired, the CSS can 
determine that a consumer may need a replacement, upgrade, or other equivalent or 
similar product... For example?, if the product is shampoo, the consumer will likely need a 
replacement within a time period of several months even though the shampoo can have 
a shelf life of several years". Deaton teaches "A more sophisticated embellishment of 
that concept is to track the consumption rate per customer ID, so that the store knows 
what the single woman living alone consumption rate is for clothes washing detergent 
vis-a-vis the family of seven. Because for each there is a different buying cycle to be 
sure, but also there is a different consumption rate. It is the consumption rate that is 
very important to determine, not the buying cycle, because the buying cycle is largely 
determined or influenced by what size is bought. The woman living alone might have a 
8 month buying cycle because she buys a tub of clothes washing detergent but uses 
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very little. So, if the store obtains the consumption rate of a product group, then the 
store can obtain a much more refined criteria by which to judge the individual ID or 
customer ID or individual household. The store or manufacturer of a product can thus 
structure an inducement based on the custonner's consumption rate. It may be 
inappropriate to give the single woman an inducement SO.cent. off a 5 lb. can of 
Folgers when that is a two year supply for her. So, it is important to establish the 
consumption rate for an individual ID and or household and then set up a criteria with 
respect to an individual manufacturer's product group. While a customer is consuming 
from this'general group of products, "X" amount per week, the customer is detected as 
consuming very little of a particular manufacturer's product. The store can then incent 
that customer because he is an infrequent customer to the particular product. The 
incentive can be based on something that is appropriate to the customer's consumption 
rate" (see column 100, lines 46-67). Therefore, it would have been obvious to a person 
of ordinary skill in the art at the time the application was made, to know that 
Gardenswartz would use a consumer's consumption rate to target advertisements to 
said consumer for products that said consumer's consumption rate indicate a need for 
replacement, as taught by Deaton. This feature would allow the Gardenswartz system 
to track perishable and non-perishable products and send corresponding incentives to a 
consumer when the next due date to purchase a type of product arrives based upon 
said consumer's consumption rate analysis. 

As per claims 3, 13 and 18, Gardenswartz teaches: 
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The method of claim 1 , wherein said promotional material and said consumer 
purchase information include person to person transactions and Internet-based 
transactions (see Gardenswartz column 9, lines 25-40; column 2, lines 20-55). 

As per claims 4, 10, 14, 15 and 19 Gardenswartz teaches: 

The method of claim 1, but fails to teach wherein each said step is performed 
responsive to the merchant system detecting a business necessity, wherein said 
business necessity is at least one of an associated merchant having excess inventor 
and an associated merchant experiencing a revenue shortfall. However, Deaton 
teaches a system where merchants target advertisements to customers based upon 
said merchants business situation (i.e. revenue shortfall; see column 101, lines 30-46). 
Gardenswartz teaches in column 15, lines 5-16 the concept of values contracts which 
requires a customer to purchase certain amount of products from a merchant to fulfill 
said contract and receive an award. Therefore, it would have been obvious to a person 
of ordinary skill in the art at the time the application was made, to know that 
Gardenswartz's participating merchants (i.e. stores 2, 4, 6, see Gardenswartz column 
14, lines 29-40) would use the Deaton system to target advertisements and promotions 
to consumers based upon said merchants' business situation (i.e. surplus or shortfall of 
revenues), which would stimulate said consumers to visit and purchase products from 
said merchants (i.e. value contract; see Gardenswartz column 14, lines 50-67) This 
feature would allow merchants to deliver promotions or advertisements to users based 
upon said merchants business situation. 

As per claims 5 and 20, Gardenswartz teaches: 
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The method of claim 1 , wherein said consumer purchase information is read from 
a purchase history database comprising consumer purchase information for a plurality 
of different merchants (i.e. stores 2, 4, 6, see Gardenswartz column 14, lines 29-40; 
column 6, lines 1-12), but fails to teach and wherein the third-party remote shopping 
stimulation system responds to merchant requests from said plurality of different 
merchants. However, Deaton teaches a system where merchants place a request to 
target advertisements and promotions to consumers (see column 101, lines 30-47). 
Therefore, it would have been obvious to a person of ordinary skill in the art at the time 
the application was made, to know that Gardenswartz's participating merchants (i.e. 
stores 2, 4, 6, see Gardenswartz column 14, lines 29-40) would use the Deaton system 
to target advertisements and promotions to consumers, which would stimulate said 
consumers to visit and purchase products from said merchants (i.e. value contract; see 
Gardenswartz column 14, lines 50-67). This feature would allow merchants to deliver 
promotions or advertisements to users based upon said merchants' business situation. 

As per claims 7 and 22, Gardenswartz teaches: 

The method of claim 1, but fails to teach said product information comprising 
product expiration information and product identifying information wherein said step of 
identifying one or more potential consumers of products is based upon the expiration 
information of products. However, Deaton teaches "A consumption rate analysis is 
performed based on historical product purchases. Non-perishable products that may 
typically be consumed over a period of more than one week are analyzed to determine 
the rate in which they are consumed for each ID. This consumption rate is compared 
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with the date of last purchased so that a prediction of next purchase may be made" (see 
Deaton column 70, lines 4-25; column 90; column 1 1 8, lines 52-65). Therefore, it would 
have been obvious to a person of ordinary skill in the art at the time the application was 
made, to know that Gardenswartz would make a consumption rate analysis for 
perishable products, which typically need to be consumed in less than one week, such 
as milk, and would transmit incentives to customers for such perishable products, when 
the product expiration is due, as taught by Deaton. This feature would allow the 
Gardenswartz system to track perishable and non-perishable products and send 
corresponding incentives when the next due date to purchase a type of product arrives. 
As per claims 6 and 21 , Gardenswartz teaches: 

The method of claim 1, wherein said at least one merchant specified products 
include services (see column 14, lines 50-67). 

As per claims 8 and 23, Gardenswartz teaches: 

The method of claim 1, wherein said promotional material made available to said 
identified consumers is in electronic format (see column 15, lines 40-47). 
As per claims 9 and 24, Gardenswartz teaches: 

The method of claim 1, wherein said promotional material made available to said 
identified consumers is in printed format (see column 4, lines 25-45). 

Response to Arguments 
4. Applicant's arguments with respect to claims 1-24 have been considered but are 
moot in view of the new ground(s) of rejection. 
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Conclusion 

5. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to DANIEL LASTRA whose telephone number is 571-272- 
6720. The examiner can normally be reached on 9:30-6:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, ERIC W STAMBER can be reached on 571-272-6724. The Examiner's 
Right Fax number is 571-273-6720. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 





Daniel Lastra 
June 1 1 , 2005 



